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LEGISLATION AS A SOCIAL FUNCTION 1 



ROSCOE POUND 
Harvard University Law School 



Of the two agencies of law-making in our legal system, one is 
thoroughly conscious that it is making rules and imposing standards, 
while the other purports to be wholly unconscious of power to do 
anything of the sort. The legislator, holding that law is a conscious 
product of the human will, takes it for unquestioned that he has 
but to ascertain the will of the sovereign with respect to the civic 
conduct of individuals and put such will in the form of chapter and 
section of the written law. In his view the prefatory "be it 
enacted," so far as anything beyond political responsibility is 
concerned, justifies what follows. On the other hand, the judge, 
holding that law is something found, not made, that it is reason, not 
will, and believing that in the long run conscious law-making can 
achieve little beyond authoritative declaration of what has been 
discovered in the determination of controversies, proceeds halt- 
ingly. He persuades himself to overlook the law-making function 
which everyone who administers justice must necessarily wield. 
Hence the one is prone to attempt far too much and to be careless 
how he carries out the details of what he attempts. Quod principi 
placuit legis habet vigorem may be the theory of popular as well as 
of imperial sovereignty. In either case, the feeling that a declara- 
tion of the sovereign will suffices to make law gives rise to a mass 
of arbitrary detail that cannot obtain the force of law in practice» 
The other agency of law-making, on the other hand, attempts 
much too little and carries out what is attempted too cautiously 
and too doubtingly. For the judge is hampered at every turn by 
the theory that he can only discover, that the principles of the 
unwritten law are invariable, and that application of a rule which 
has at least a potential logical pre-existence in the received system 
is his sole function. What he does attempt is of necessity limited 

1 From the Proceedings of the American Sociological Society. 
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by the honest endeavor to make it appear that he is bringing in 
nothing new. 

Theories of law are not theories of law-making. If they are 
to be so taken, certainly it is not expedient that judges, wielding 
the common-law power of making binding precedents, have before 
them consciously a theory that they make law rather than find 
and declare it. The judge in the Year Books who announced 
from the bench that law was the will of the justices did not give 
us a satisfactory theory of judicial law-making. Yet the analytical 
jurists have done a good service in insisting upon their imperative 
theory of the form of the law and in demonstrating that law is 
made and must be made by tribunals. The doctrine of separation 
of powers works mischief here in confirming the traditional notion 
that the law is always discovered, that decisions are only declara- 
tory, and that when a precedent is overruled the law is not changed 
but instead a misinterpretation thereof is corrected. The theory 
which confines the judicial function to mere application of a rule 
formulated in advance by an extra-judicial agency proceeds upon 
an eighteenth-century conception of law and of law-making which 
we cannot accept today. Our first step in the endeavor to compel 
law-making to take more account and more intelligent account of 
the social facts upon which law must proceed and to which it is 
to be applied must be to make all the agencies of law-making com- 
pletely conscious of what they are doing. The next step is to make 
plain the end and purpose of what they are doing. 

Subject to the qualification which attaches to all such classi- 
fications, namely, that they are divisions of the historian's dis- 
course rather than of the subject itself, we may recognize four 
stages of legal development. I shall call these stages (i) primitive 
law, or the beginning of law, (2) the strict law, (3) equity or natural 
law, and (4) the maturity of law. To these, I conceive, we shall 
have presently to add a fifth stage, one upon which the law is now 
definitely entering, which may be called the socialization of law. 
Ideas of the nature of law and of the end of law, and hence ideas 
of law-making, are relative to the circumstances of these several 
stages, and, in consequence, an understanding of the four first 
named and of their respective contributions to the law of the 
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present necessary to any thoroughgoing consideration of modern 
law-making. 

In the beginnings of law the idea is simply to keep the peace. 
Self-help or the help of the gods through their ministers is resorted to 
in the majority of cases. The help of the politically organized com- 
munity is invoked exceptionally. Hence public administration of 
justice is not an agency for remedying wrongs. Much less is the 
law an agency for delimiting interests so as to adjust the relations 
of individuals with each other. It is simply a body of rules by 
which controversies are adjusted peaceably. At first, therefore, it 
attempts nothing more affirmatively than to furnish the injured 
a substitute for revenge. Where the law today thinks of compensa- 
tion for an injury, primitive law thinks of composition for the desire 
to be avenged. Where modern law seeks a rational mode of trial 
that will bring forth the exact truth, primitive law seeks an accept- 
able mechanical mode of trial which will yield a certain unambigu- 
ous result without opportunity for controversy. Accordingly, in 
its beginnings law is a means toward the peaceable ordering of 
society. Along with religion and morality it is a regulative agency 
by means of which men are restrained and the social interest in 
general security is protected. Indeed, it is the least of the three, 
since its chief function is to restrain and regulate self-help and self- 
redress. Law retains this character of a regulative agency and of 
a means the end whereof is a peaceable ordering, although other 
ends become manifest as it develops. The contribution of this 
first period of legal development to the idea of the end of law is the 
conception of a peaceable ordering of society through the peaceable 
adjustment of controversies. 

In the second stage of legal development, the stage of the strict 
law, law has definitely prevailed as the regulative agency of society 
and the state has prevailed as the organ of social control. Self- 
help and self-redress have been superseded for all but exceptional 
causes. Normally men appeal only to the state to redress wrongs. 
Hence the rules which determine the cases where men may appeal 
to the state for help define indirectly the substance of rights and 
thus indirectly point out and limit the interests recognized and 
secured. But rights and interests as such are quite unknown. 
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The period is one of remedies, not of rights, for while the logical 
sequence is interest, right, remedy, the historical sequence is the 
reverse. And when remedies are known, but not rights, arbitrary 
and formal limitations must do what in modern times is done by a 
detailed logical system of rights and the conception that remedies 
are a means of giving them effect. Accordingly in this stage two 
causes operate to produce a system of strict law, namely, fear of 
arbitrary exercise of the power of state assistance to individual 
victims of wrong and a survival of ideas from the beginning of law, 
when legal interposition in controversies was not the regular course. 
Five characteristics of this stage of legal development result: 
(i) the law is formal in a high degree; (2) it is rigid and immutable; 
(3) it is extremely individualistic; (4) it is wholly indifferent to the 
moral aspects of conduct or of transactions which satisfy the letter 
of its rules, and (5) it restricts capacity to invoke the law and 
capacity for acts which may lead to legal consequences in ways 
that now appear utterly arbitrary. These characteristics of the 
strict law affect the whole course of development of legal justice. 
The permanent contributions of this stage are the ideas of certainty 
and uniformity and of rule and form as means thereto. 

The next stage, which I have called the stage of equity or natural 
law, is one of liberalization. The watchword of the period of 
strict law was certainty, the watchword of this period is some word 
or phrase of ethical import — in the Roman law, aequum et bonum, 
with us, equity and good conscience, in the law of Continental 
Europe, natural law. In consequence the period of strict law relies 
upon rules and forms; this period relies upon moral ideas and reason. 
Four ideas of the first magnitude come into the law in this period. 
The first is that legal personality should extend to all human beings 
and that incapacities to produce legal consequences should be 
rejected except where a natural as distinguished from a historical 
reason can be found for them. The second is that the law should 
look to the substance and not the form, the spirit and not the letter. 
This is the most revolutionary change in legal history, for Jhering 
says truly that every history of a legal system might take for its 
motto "in the beginning was the word." Only the systems that 
went through this change and came to measure things by reason 
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rather than by arbitrary rule or arbitrary formula have become 
laws of the world. 

The third idea is good faith, the idea that justice demands 
one should not disappoint well-founded expectations which he has 
created; in other words, that it is not so much that rules should 
be certain as that men's conduct should be certain. 

The fourth idea is that one person should not be unjustly 
enriched at the expense of another. Insistence upon these ideas, 
as moral ideas, leads to a further development of the means by 
which the legal system secures its ends. In the period of strict 
law, the means are remedies; in this period they are duties, and 
remedies are thought of as given to make these duties effective. 

But the attempt in this stage to make law coincide with morals 
leads to two difficulties. One is an attempt to enforce over-high 
ethical standards and to make legal duties out of moral duties — 
such as the duty of gratitude — which are not sufficiently tangible 
to be made effective by legal means. This gradually remedies 
itself. The other is that it gives too wide a scope for discretion, 
since, whereas legal rules are of general and absolute application, 
moral principles must be applied with reference to circumstances 
and individuals. Hence at first in this stage the administration 
of justice is too personal and therefore too uncertain. In time 
this fault is corrected by a gradual fixing of rules and a consequent 
stiffening of the legal system which leads to a fourth stage. The 
permanent contributions of the third stage are the conception of 
promoting and enforcing good faith and moral conduct through 
the law and reliance upon reason rather than upon rule and form. 

In the fourth stage, which I have called the maturity of law, 
the watchwords are equality and security. The former involves 
equality in operation of legal rules and equality of opportunity to 
exercise one's faculties and employ one's substance. The latter 
involves the idea that everyone is to be secured in his interests 
against aggression by others and that others are to be permitted to 
acquire from him or to exact from him only through his will that 
they do so or because of his infringement of rules devised to secure 
others in like interests. To this end, the idea of individual rights 
is worked out thoroughly and is put as the basis of the legal system, 



760 TEE AMERICAN JOURNAL OF SOCIOLOGY 

so that duties are regarded as correlative thereto and remedies as 
vindications thereof. Accordingly the all-important legal institu- 
tions of this period are property and contract. But the interest 
of the promisee in the contract is itself treated as property. 
Hence Mr. Choate had much justification for asserting as he did 
in his argument in the income tax cases, that "preservation of 
the rights of private property" was the fundamental object of the 
law. 

Toward the end of the nineteenth century signs of the begin- 
nings of a new stage of legal development begin to be manifest 
throughout the world. In the maturity of law, the legal system 
seeks to secure individuals in the advantages given them by nature 
or their station in the world and to enable them to use these advan- 
tages as freely as is compatible with a like free exercise of their 
faculties and use of their advantages by others. To accomplish 
these ends it reverts in some measure to the ideas of the strict law. 
In consequence a certain opposition between law and morals 
develops once more, and just as the neglect of the moral aspects 
of conduct in the stage of strict law required the legal revolution 
through infusion of lay moral ideas into the law, which in different 
legal systems we call equity or natural law, so the neglect of the 
moral worth of the individual and of his claim to a complete moral 
and social life involved in the insistence upon property and 
contract in the maturity of law are requiring a similar legal revolu- 
tion through the absorption into the law of ideas developed in 
the social sciences. Juristically, this is beginning in the recogni- 
tion of interests as the ultimate idea behind rights, duties, and 
remedies. It is seen that the so-called natural rights are some- 
thing quite distinct in character from legal rights; that they are 
claims which human beings may reasonably make, whereas legal 
rights are means which the state employs in order to give effect 
to such claims. But when natural rights are put in this form it 
becomes evident that these individual interests are on no higher 
plane than social interests, and, indeed, for the most part get their 
significance from a social interest in giving effect to them. In 
consequence the emphasis comes to be transferred gradually from 
individual interests to social interests. Such a movement is taking 
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place palpably in the law of all countries today. Its watchword 
is satisfaction of human wants, and it seems to put as the end of 
law the satisfaction of as many human demands as we can with the 
least sacrifice of other demands. This new stage has been called 
the socialization of law. 

Legislation, in the sense of a deliberate framing and establishing 
in advance of rules of decision or of rules and standards of conduct 
by which, therefore, decision is to be governed, is chiefly a phenome- 
non of the maturity of law. In the first stage of legal development, 
law-making is wholly subconscious. Historically the judge pre- 
cedes the law and the court precedes the legislature. What we 
call legislation in the beginnings of law is wholly declaratory. It 
is not an authoritative making of new law, it is an authoritative 
publication of law already existing in the form of traditional modes 
of applying for judicial action, traditional rules of decision, and 
traditional limitations upon self-help. The first conscious making 
of law takes place when choice has to be made between conflicting 
traditions or where conflicting traditions must be harmonized 
through amendment. This necessity arises whenever an attempt 
is made to declare the common custom of a political unit formed 
by the union of heretofore distinct tribes or peoples with customs 
of their own. Alfred's laws are the classical example. He tells 
us in his prologue that he found it necessary to pick and choose and 
even amend, but, he adds, "I durst not set down much of my own." 
The first step in the direction of conscious constructive law-making 
comes when men perceive that by changing the written record of 
the law they can change the law. Usually when this is discovered 
a legislative ferment sets in, as in the case of the early republican 
legislation at Rome, the Frankish capitularies on the Roman 
imperial model, and perhaps the legislation of Edward I. But the 
idea of deliberate change in the law is uncongenial to the stage of 
the strict law. The law is a system of remedies. The idea of 
rights has not developed. There is no body of principles of sub- 
stantive law. Hence there are no principles to govern change, and 
arbitrary change appears to be at war with the very idea of law. 
Accordingly this brief outburst of legislation is quickly superseded 
by a purely judicial or juristic development of the law, under the 
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theory that law is to be found rather than made. This is true 
even when the law is wholly made over in the stage of equity or 
natural law. Even then the idea is that principles of superior 
validity have been discovered and that these principles, which 
have an independent and intrinsic validity, are simply applied. 
It is not until the maturity of a legal system that we enter upon a 
real stage of legislation. 

Legislative law-making first becomes conscious of what it is. 
As soon as conscious constructive law-making begins there comes 
to be in the legal system an imperative element, an element resting 
on the expressed will of the sovereign and deriving its authority 
from the power of the state. This leads one type of thinker to 
look upon all law as an emanation of the sovereign will. But the 
main body of the law continues to be traditional in form and con- 
tinues to be developed along traditional lines by judges or jurists. 
Resting at first upon the usage and practice of tribunals or the 
usage and customary modes of advising litigants on the part of 
those upon whom tribunals rely for guidance, the basis of its author- 
ity comes to be reason and conformity to ideals of right. The 
latter commonly are conceived of as immutable and eternal. 
Hence the function of judge or jurist in developing the law is taken 
to be one of discovering in the traditional materials of the legal 
system the principles which accord with reason and conform to 
ideals of right and of drawing them out to their logical conse- 
quences. This view of judicial law-making accords with the demand 
of the maturity of law for certainty and uniformity and is furthered 
by the insistence in this stage upon the security of property and 
contract. What it may lead to is well illustrated by the juris- 
prudence of conceptions of which Continental jurists have been 
complaining so bitterly. 

First, then, judicial law-making must know itself; it must 
know what it is. Next, both judicial law-making and legislative 
law-making must know the ends to which they are employed. 
For our trust is in the ef&cacy of intelligent effort; so far as we make 
law consciously, we are to make it intelligently. This was hardly 
possible until we had arrived at the conception of interests. Our 
hope of achieving it is in definition of the interests that may claim 
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to be secured and determination of the principles according to 
which they are to be selected and delimited for legal recognition. 

A legal system attains its end by recognizing certain interests, 
individual, public, and social; by defining the limits within which 
these interests shall be recognized legally and be given effect through 
rules of law, and by endeavoring to secure the interests so recog- 
nized within the defined limits. It does not create these interests. 
There is so much truth in the old theories of a law of nature and of 
natural rights. These interests arise, apart from law, through the 
competition of individuals with each other, the competition of 
groups or societies with each other, and of individuals with such 
groups or societies. What the law-maker has to consider, therefore, 
is (1) the interests which the law may be called upon to recognize 
and secure, (2) the principles upon which such interests should 
be defined and limited for purposes of legal recognition, or, to put 
it in another way, the principles by which conflicting interests 
should be weighed or balanced in order to determine which are 
to be recognized and to what extent, (3) the means by which the 
law may secure the interests which it recognizes, and (4) the limita- 
tions upon effective legal action which may preclude a complete 
recognition or complete securing of all these interests to the full 
extent which ethical considerations may demand. 

Strictly the concern of the law is with social interests, since 
it is the social interest in securing the individual interest that must 
determine the law to secure it. But using interest to mean a claim 
which a human being or a group of human beings may make, it 
is convenient to speak of individual interests, public interests, 
that is interests of the state as a juristic person, and social interests, 
that is interests of the community at large. This is the order in 
which they have been recognized in the development of juristic 
thought. 

Although certain great social interests have determined the 
growth of law from the beginning, individual interests were the 
first to be worked out critically. For nearly two centuries now 
philosophical jurisprudence has<devoted itself chiefly to this task. 
The more important of them have become well known to us under 
the name of natural rights, because of the old theory that the pres- 
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sure of these interests in a state of nature produced the state and 
hence that the state existed solely to secure them. Usually they 
have been deduced from the qualities of man in the abstract or 
from some formula of right or justice. But the practice of jurists 
has often been sounder than their theories have been. So far as 
individual interests go, the sociological jurist will find little to do 
beyond essaying to supply a better theoretical foundation. 

With respect to public interests, the situation is very different. 
These were first thought of as individual interests of the personal 
sovereign and hence were worked out originally in jurisprudence on 
the analogy of individual interests. Moreover, since the sovereign 
is, as it were, the guardian of social interests, these also were at 
first treated as individual interests of the sovereign and were worked 
out on the same analogy of private rights. Hence there is much 
confused thinking in jurisprudence at this point. General social 
interests and interests of the state as a juristic person are not 
differentiated, and both are spoken of as "rights" of the state. 
By public interests, then, I mean here the interests of the state 
as a juristic person; interests of personality, i.e., the integrity, 
freedom of action and honor of the state personality, and interests 
of substance. The persistence in American public law of the royal 
prerogative of dishonesty and the resistance of lawyers to attempts 
to introduce ideas on this subject which are familiar to the rest of 
the world afford but another instance of the practical effect of 
theoretical confusion in retarding the growth of the law. 

Turning to social interests, the sociological jurist has in a sense 
a clear field. As such, we have only begun to recognize them. 
Yet the social interest in general security was the first interest 
protected by the law. Primitive law arose and existed to maintain 
this interest. Unhappily in the nineteenth century legal history 
was written from an individualist standpoint and was interpreted 
as a development of restrictions on individual aggression in the 
interest of individual freedom of action. When we recognize that 
this was a mistake and that the social interest in general security 
dictated the very beginnings of law, so that individual rights were 
only a means gradually worked out for furthering this social 
interest, and rewrite our legal histories accordingly, we shall be 
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able to make historical jurisprudence more effective. In the same 
way much that has been written as to individual natural rights, 
when recast from the standpoint of a social interest in security of 
acquisitions and a social interest in the security of transactions, 
may be made useful. But the jurist cannot work alone here. In 
order to construct a scheme of social interests that will serve the 
jurisprudence of tomorrow as the thoroughly elaborated schemes 
of natural rights served the jurisprudence of yesterday, the social 
sciences must co-operate. This does not mean that any jurist 
shall take all the social sciences for his province. It does mean, 
however, that he shall know that they all have materials for him 
and shall be willing and able to go to them therefor. 

With respect to the next step in a theory of law-making the 
principles seem to be clear. Having determined what the interests 
are which the law may be called upon to secure, as they cannot all 
be secured and as many of them are in positive conflict, questions 
arise which are fundamental for the law-maker. How are these 
interests to be balanced? What principle is to determine their 
relative weight ? Which shall give way in case of conflict ? Philo- 
sophical jurists have labored to reduce some method of getting at 
the intrinsic importance of various interests. They have sought 
for some absolute formula whereby we may be assured that the 
weightier interest intrinsically should prevail. I do not believe 
in such attempts for a moment. Yet perhaps I shall be accused of 
following in their footsteps when I venture to lay down two prin- 
ciples for the theory of law-making in this connection. The first 
is that individual interests are to be secured by law only because 
and to the extent that they are social interests. There is a social 
interest in securing individual interests so far as securing them 
conduces to general security, the security of social institutions, and 
the individual moral and social life. Hence while individual 
interests are one thing and social interests are another, the law, 
as I have said, secures individual interests because of a social 
interest in so doing. No individual, therefore, may claim to be 
secured in an interest that conflicts with any social interest unless 
he can show some countervailing social interest in so securing him — 
some social interest to outweigh that with which his individual 
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interest conflicts. The second principle is, secure at all times the 
greatest number of interests possible, with the least possible 
sacrifice of other interests. Interests change in their incidents, in 
their intensity, and even in their very nature. Hence such a 
principle recognizes that there can be no final word on any point 
of the law. The legal system must be kept flexible and law-making 
must accommodate itself perennially to shiftings in the quantity 
and quality of the interests it has to meet. 

Next in a theory of law-making come the means of securing 
interests. Here jurisprudence is at its best. The conceptions 
of rights, duties, powers, and privileges, the notions of punishment, 
redress, specific and substitutional, and prevention and their 
respective provinces, require relatively little from the sociological 
jurist. The chief task will be to discover how far each has been 
used to secure the interests which the law has recognized, how 
far each has been effective for such purpose, and thus how each 
may be developed or curtailed in the future. Probably the most 
important task is the development of the idea of preventive justice. 

A side where more is to be done is in ascertaining the Unfits 
of effective legal action. We must remember that law, as a prac- 
tical matter, must deal largely with the outside and not the inside 
of men and things, and must keep in mind that the legal system 
is obliged to rely upon external agencies to put its machinery in 
motion. Even the best of laws do not enforce themselves. Hence 
it is of the first importance to study the social-psychological limita- 
tions upon enforcement of legal rules. It needs very little compari- 
son of the law in the books with the law in action to demonstrate 
that both judge-made and statutory rules fail continually because 
they lack what has been called the social-psychological guaranty. 
A rule may run counter to the individual interests of a majority 
or of a militant minority or of a powerful class; or it may run 
counter to the moral ideas of individuals, as in the case of the 
Fugitive Slave law; or it may be that no immediate interests 
of individuals are involved and hence they are indifferent. In 
Anglo-American law, where individual initiative is the main reli- 
ance and the individual wields a sort of dispensing power through 
the power of the jury to render general verdicts, the latter is a 
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frequent situation. No work that can be done in jurisprudence is 
of more importance than this study of the application and enforce- 
ment of law. But here again the social sciences must co-operate. 
Judicial statistics — and we have yet to gather them — must be 
looked at from more than one point of view before the sociological 
jurist may lay down much beyond a few obvious principles which 
Bentham on one side and the historical jurists on another have 
already perceived. 

So far I have barely sketched the progress of juristic thought 
as to law-making and the main heads of a theory of law-making as 
a social function. But this is less than half of the field. Before 
we can have sound theories here we need facts on which to build 
them. Even after we get sound theories, we shall need facts to 
enable us to apply them. Hard as it is for legislators to ascertain 
social facts, it is even more difficult for courts with the machinery 
which our judicial organization affords. As a general proposition, 
courts have no adequate machinery for getting at the facts required 
for the exercise of their necessary law-making function. As 
things are, our courts must decide on the basis of matters of general 
knowledge and on supposed accepted principles of uniform applica- 
tion. Except as counsel furnish material in their printed argu- 
ments, the court has no facilities for obtaining knowledge of social 
facts comparable to hearings before committees, testimony of 
specialists who have conducted detailed investigations, and other 
means of the sort available to the legislature. Yet judges must 
make law as well as apply it, and judicial reference bureaus not 
remotely unlike Dr. McCarthy's epoch-making contribution to 
practical legislative law-making are not unlikely to develop. 
The laboratories and staffs of experts which are coming to be 
attached to some Continental tribunals strongly suggest this. 
But before we can do anything in this direction, we must provide 
a more flexible judicial organization. We must give our courts 
power to organize such administrative agencies as the business 
before them may require. The present system, in which in many 
of our jurisdictions the judges are at the mercy of elective admin- 
istrative officers over whom they have no control, is incompatible 
with effective handling of social facts in our tribunals. A judge 
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to whom I showed recently the last report of the Municipal Court 
of Chicago, when he saw that the court had a general superintendent, 
that it kept statistics, and devoted much attention to proper gather- 
ing of them, study of them, and embodying the lessons they had 
to teach in rules, objected that this was not a court at all but a 
sort of imperial ministry of justice. The excellent work done by 
the Municipal Court of Chicago shows us that we must abandon 
the hard-and-fast line between the judicial and the administrative 
involved in our legal tradition, must recognize that a great deal of 
the administrative is involved in and necessary to the effective 
working of the judicial, and must make each court within its 
proper scope a bureau of justice rather than as has been our theory 
in the past a sort of slot machine into which the facts of a contro- 
versy are put above and from which the decision is taken out below. 
After some seven centuries our legal system has not completely 
evolved a rational mode of trial which will ascertain the facts of 
particular controversies. There may be an analogy here. Start- 
ing with purely mechanical modes of ascertaining facts, the law 
has gradually developed rational methods. In the immediate 
past the social facts required for the exercise of the judicial function 
of law-making have been arrived at by means which may fairly 
be called mechanical. It is not one of the least problems of the 
sociological jurist to discover a rational mode of advising the court 
of facts of which it is supposed to take judicial notice. 



